IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESSEX | NSURANCE CO. : ClVIL ACTION
. :
RMIC, | NC. NO. 01-4049
MEMORANDUM
Bartle, C. J. July 16, 2008

Before the court is the notion of defendant RMIC, Inc.
("RMIC') and several non-parties, pursuant to Rule
45(c)(3)(A) (iii) of the Federal Rules of Civil Procedure, to
guash a subpoena served on their accountant by plaintiff Essex
| nsurance Co. ("Essex"). Essex is seeking discovery of assets
fromwhich it can satisfy a judgnent it has obtai ned agai nst
RMIC. The nobvants assert an accountant-client privilege under
Pennsyl vani a | aw.

I n Decenber, 1999, Essex issued a commercial general
l[iability insurance policy to RMIC, which operates the Show and
Tel Show Bar, an adult nightclub in Phil adel phia featuring
"totally nude dancing girls.” In March, 2000, Mark Jaworksi, a
patron of the Show and Tel Show Bar, suffered considerable
physical injury outside the nightclub as a result of an
interaction with the club's staff. Jaworksi sued RMIC in state
court on a negligence theory. Essex, as required by the policy,
defended RMIC. In February, 2003, a jury in the Court of Conmon

Pl eas of Phil adel phia County found RMIC negligent and awar ded



Jawor ski $350, 000. Jaworski v. RMIC, Inc., No. 2784 (C.P

Phila., May 14, 2003). After an unsuccessful appeal in the state
courts, Jaworski v. RMIC, Inc., 858 A 2d 1290 (Pa. Super. 2004)

(table), appeal denied, 868 A 2d 452 (Pa. 2005) (table), Essex

paid the $410, 315. 15 judgnent to Jaworksi. Essex then sought

rei nbursenent fromRMIC in this court. It clained that
Jaworksi's injuries resulted froman assault, which would not
have been covered by the policy. Utimtely, after a decision by

the Court of Appeals, Essex Ins. Co. v. RMIC, Inc., 198 Fed.

Appx. 179 (3d G r. 2006), we found that to be the case and

awar ded judgnent in favor of Essex and agai nst RMIC for

rei nbursenent of the $410,315.15. That award is currently on
appeal. Essex Ins. Co. v. RMIC, Inc., Gv. A No. 01-4049, 2007

W. 3243628 (E.D. Pa. Nov. 1, 2007), appeal docketed, No. 07-4528

(3d Cr. Dec. 12, 2007). RMIC has not filed a bond pendi ng
appeal and has not otherw se sought a stay of execution. See
Fed. R Cv. P. 62(d).

Essex now seeks to "di scover any assets fromwhich it

can satisfy its judgnment,” to |learn whether any basis exists for
piercing the corporate veil, and to "determine if there have been
any transfers of property by the Defendant that may constitute a
fraudul ent transfer or conveyance.” In furtherance of this
effort, Essex has served a subpoena upon John Perazzelli, a
certified public accountant whose services are enployed by RMIC

and certain allegedly affiliated non-parties, nanely, Rayski,

Inc., Showbar, Inc., Starlight Managenent Conpany, Wi ght st own
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Enterprises, and Raynond Mles.! The subpoena directs Perazzell
to appear for a deposition and to bring wwth hima variety of
ostensi bly rel evant docunents. As noted above, novants seek to
guash the subpoena.
l.
The scope of discovery under Rule 45, which governs the

i ssuance of subpoenas, is not unlimted. It is subject to the
contours of Rule 26(b)(1), which restricts discovery to "any
nonprivileged matter that is relevant to any party's claimor

defense ...." Fed. R Cv. P. 26(b)(1). See City of St.

Pet ersburg v. Total Containnment, Inc., Gv. A No. 07-191, 2008

W 1995298, at *4 (E.D. Pa. May 5, 2008); Mycogen Plant Sci. Inc.

v. Monsanto Co., 164 F.R D. 623, 626 (E.D. Pa. 1996). Under Rule

26(b) (1), "[r]elevant information need not be admi ssible at the
trial if the discovery appears reasonably calculated to lead to
t he di scovery of adm ssible evidence.”" Fed. R Gv. P. 26(b)(1).
Bef ore we reach the issue of privilege, we wll first
consi der whet her Essex has denonstrated that what it seeks from
the non-parties is relevant to its effort to enforce a judgnent
against RMIC. It may not sinply engage in a fishing expedition.
None of those non-parties whose records are being subpoenaed is a
j udgnment debtor in the action before us. Essex clains, however,

that they are all affiliated with RMIC and that fraudul ent

1. Movants have standing to bring a notion to quash a subpoena
served upon a non-party, the accountant, because they seek to
i nvoke a privilege regarding the evidence sought. See Allocco
Recycling, Ltd. v. Doherty, 220 F.R D. 407, 411 (S.D.N. Y. 2004).
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transfers nmay have occurred between and anong them W

acknow edge that the "scope of post-judgnment discovery [under the
Federal Rules of Civil Procedure] is broad, enabling a judgnent
creditor to obtain discovery not only of the debtor's current
assets, but also of past financial transactions which could | ead
to the existence of ... concealed or fraudulently conveyed

assets." Dering v. Pitassi, Gv. A No. 88-2278, 1988 W. 115806,

at *1 (E.D. Pa. Cct. 26, 1988). Nonethel ess, Essex has provided
the court with nothing but the bare assertion that these non-
parties are intimately intertwined wwth RMIC or that fraudul ent
transacti ons have occurred anong them This is clearly
insufficient to permt discovery. W further note that Essex has
not asserted, nuch |less shown, that RMIC is unable to satisfy the
j udgnment on its own.

W will quash at this tine the subpoena of Essex with
respect to the non-parties due to the absence of any support in
the record to denonstrate rel evance. Thus, we find it
unnecessary to address whether they are entitled to the
protection of any privil ege.

.

The finances of RMIC itself, by contrast, are clearly
rel evant to Essex's effort to execute upon its judgnent. W nust
t heref ore deci de whether RMIC nmay i nvoke the accountant-client
privilege to prevent Perazzelli fromgiving testinony and

produci ng the subpoenaed docunents.



Rul e 501 of the Federal Rules of Evidence provides:

“[1]n civil actions and proceedings, with respect to an el enent
of a claimor defense as to which State | aw supplies the rule of
decision, the privilege of a witness, person, governnent, State,
or political subdivision thereof shall be determned in
accordance with State law." Fed. R Evid. 501. W have subject
matter jurisdiction over this action between Essex and RMIC based
solely on diversity of citizenship of the parties. Consequently,

Pennsyl vani a evidentiary privileges apply. See Rhone-Poul enc

Rorer Inc. v. Home Indem Co., 32 F.3d 851, 861 (3d Cir. 1994).

Pennsyl vani a has adopted a statutory "accountant-client
privil ege" which states:

Except by permission of the client engaging
himor the heirs, successors or personal
representatives of a client, a licensee or a
person enpl oyed by a |licensee shall not be
required to, and shall not voluntarily,

di scl ose or divulge information of which he
may have beconme possessed unl ess the sharing
of confidential information is within the
peer review process. This provision on
confidentiality shall prevent the board from
receiving reports relative to and in
connection wth any professional services as
a certified public accountant, public
accountant or firm The information derived
fromor as the result of such professional
services shall be deemed confidential and
privil eged.

63 Pa. Stat. Ann. 8 9.1l1a. Many states have simlar statutes,
t he general purpose of which is typically "to encourage people to
make use of professional accounting services and to be frank and

candid with such professionals.” Zepter v. Dragisic, 237 F.R D

185, 189 (N.D. III. 2006).



The United States Suprenme Court has made clear that
privileges should not be "expansively construed, for they are in

derogation of the search for truth.” United States v. N xon, 418

U S. 683, 710 (1974). Moreover, our Court of Appeals has held
that Pennsylvania's statutory accountant-client privilege in
particul ar nmust be strictly construed because, unlike the
attorney-client privilege for instance, it was not recogni zed at

common law. See United States v. Bowran, 358 F.2d 421 (3d Gr

1966); accord Stainless Broadcasting Co. v. Guzewicz, Cv. A No.

96- 7305, 1997 W. 379164, at *1 (E.D. Pa. Cct. 21, 1997); Sansom
Refining Co. v. Bache Hal sey Stuart Shields, Inc., 92 F.R D. 440,

441 (E.D. Pa. 1981); Rubin v. Katz, 347 F. Supp. 322, 324 (E. D

Pa. 1972).
The accountant-client privilege belongs to the client,

not to the account ant. Entec, Inc. v. Condor Tech. Sol utions,

Inc., Cv. A No. 97-6652, 1998 W. 242603, at *2 (E.D. Pa.
May 14, 1998). As a result, the client "may waive the privilege

t hrough conduct inconsistent with its assertion.” Ednonds v.

Surgical Mnitoring Assocs., Inc., Cv. A No. 07-3411, 2008 W

1924253, at *2 (E.D. Pa. Apr. 28, 2008). The nobst conmon wai ver
situation occurs when financial records or information rel evant
to a plaintiff's claimare in the hands of his or her accountant.
The institution of suit constitutes a waiver of the accountant-

client privilege. See, e.qg., Emec, 1998 W. 242603 at *2. This

conmbn wai ver circunstance, of course, does not exist here. RMIC

is a defendant in this |lawsuit and was al so a defendant in the
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underlying state court litigation where it was found |iable to
Mar k Jawor ksi .
The present action concerns Essex's duty to indemify

RMIC. Underlying the dispute in this court is the insurance
policy RMIC purchased from Essex that requires Essex to provide a
| egal defense as well as coverage for certain negligent acts RMIC
or its agents nay have conmtted. Just as Essex has certain
duties it owes RMIC in that insurer-insured relationship, RMIC
owes certain duties to Essex. Under the heading of "Duties in
the Event of Occurrence, Ofense, CQaimOQ Suit," the policy in
i ssue states: "You [RMIC] and any other involved insured nust

(2) Authorize us to obtain records and information; "
The policy thus requires RMUIC to allow Essex to obtain records
and information in connection with any clai mconcerning
commercial general liability against RMIC. There is no
[imtation in this regard. The policy | anguage does not excl ude
situations where RMIC and Essex are |itigating against each
ot her. Accordingly, RMIC has contractually wai ved any
accountant-client privilege vis-a-vis Essex under Pennsyl vani a

law, and we will deny the notion of RMIC to quash the subpoena.?

2. Under Rule 45(d)(2)(A)(ii), a person claimng a privilege to
wi t hhol d subpoenaed i nformati on nmust "describe the nature of the
wi t hhel d docunents ... in a manner that, w thout revealing
information itself privileged or protected, will enable the
parties to assess the claim" Because we conclude that any
privilege has been wai ved, we need not deci de whet her RMIC has
conplied with this provision of Rule 45.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ESSEX | NSURANCE CO. ) C VIL ACTI ON
V.

RMIC, | NC. NO. 01-4049
ORDER

AND NOW this 16th day of July, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ordered
t hat :

(1) the notion of defendant RMIC, Inc. to quash
subpoena directed to John Perazzelli, CPA is DEN ED insofar as
i nformati on concerning RMIC, Inc. is being sought; and

(2) the notion to quash is otherwi se GRANTED wi t hout
prej udi ce.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



